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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

16th day of November, 2019 

MISC. (J) NO.20/2019 
(Arising out of M.S. No.4/2019) 

 

Md. Idrish Ali 
Son of Late Torab Ali 
R/o- Bhomoraguri (NH 37 A) 
Near Shell Patrol Pump 
PO – Bhojkhowa Chapori 
PS- Tezpur, Mouza - Mahabhairab 
Dist- Sonitpur, Assam. 
 

-- Petitioner       

-Vs.- 

   (1)      M/S- S.P. Singla Construction Pvt. Ltd.  
Real Estate Builder and Construction Company 
At vill - Bhomoraguri (NH 37 A) 
PO – Bhojkhowa Chapori 
PS- Tezpur, Mouza - Mahabhairab 
Dist- Sonitpur, Assam. 
 

  (2)      Chairman, National Highway Authority,  
     At Swaraj Nagar, Sorumotoria, Guwahati  
     District – Kamrup (metro) 
      PIN 781005  

 
----- Opp. Parties 

 
 

A petition under Order 39 Rule 1 and 2 with Rule 3 r/w 
Sec 151 of Code of Civil Procedure and came up for final 
hearing on-06/11/19 in presence of the following 
advocates:-  

Ld. Advocate appeared for the petitioner          : - Mr. T. K. Moitra 
Ld. Advocate appeared on behalf of OP  : - Mr. Rajib Gohain 
 

Petitioner’s case 

 

1. Petitioner‟s case appears to be in a short campus is that petitioner prayed 

temporary injunction against the O.P prohibiting and preventing the O.P, his 
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men, workmen and agents from continuing their ongoing construction works 

at Bhomoraguri village over NH-37A. Petitioner further pleaded that 

petitioner has a residential house comprising of Assam type on C.G.I. sheet 

roof on wooden truss, supported on 10” x 10” RCC posts foundation, AC 

board, ceiling 5” thick brick walls with RCC plaster situated at village 

Bhomoraguri. That the house of the petitioner situated adjacent to the 

National Highway 37 A wherein the O.P running construction works using 

huge roller machines and JCB machines causing huge damages and 

breakages to the petitioner‟s house. That the O.P made holes and cavities 

adjacent to the petitioner‟s residential house causing huge damages and 

breakages to the petitioner‟s house and family members of the petitioner are 

living in constant fear and apprehension that house of petitioner may 

collapse at any time due to the high power vibrations caused by huge roller 

machines and JCB machines. Hence, petitioner prayed to pass granting 

temporary injunction against the O.P from continuing with the aforesaid 

construction works near the petitioner‟s residential house.  

2. During the appearance stage, the name of OP Chairman, National Highway 

Authority was striking out and the case proceeded against the OP No.1 M/s 

S.P. Singla Construction Pvt. Ltd. OP No.1 submitted written objection in law 

and facts and further pleaded that O.P is working under National Highway 

Authority of India and worked as Joint Venture project with Gammon 

Engineers and Contractors Pvt. Ltd. and M/s S.P. Singla Construction Pvt 

Ltd., its working areas are from Dolabari, Tezpur to Kalibaor Tiniali, Nagaon 

with second bridge along with Kaliabhomora bridge, Sonitpur, Tezpur. That 

the whole project of construction by O.P No.1 was fully insured under United 

India Insurance Company Ltd. having its policy No.0605004415P102398248 

A/C Gammon –SPSCPL JV and policy having its validity from 15-05-2015 to 

04-05-2020. That the claim of the petitioner is not judicially investigated and 

verified by any of the authorities and hence it cannot be satisfied that due to 

which reason the damages in the residential house caused. That house of 

petitioner is newly constructed and it may cause due to defect of the 

petitioner itself as the construction works of O.P No-1 is going on from 

Batomari Dolabari, Tezpur to Kaliabor Tiniali, Nagaon, but no any such suit is 

pending against the OP No.1 or against the joint venture protect. Under the 
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aforesaid circumstances, the O.P prayed to dismiss the prayer of the 

petitioner.      

3. In the light of the pleadings of the petitioner to decide the injunction prayer 

filed under Order-39 Rule- 1 & 2 of CPC followings are appears to be the 

points for determination:-  

1.  Whether there is any prima facie case in favour 

of the petitioner? 

2.  Whether balance of convenience favours the 

case of petitioner? 

3.  Whether petitioner is going to suffer 

irreparable injury in the event the court not 

granted temporary injunction against the O.P.?  

4. Order 39, Rule l(c) provides that temporary injunction may be granted 

where, in any suit, it is proved by the affidavit or otherwise, that the 

defendant threatens to dispossess the plaintiff or otherwise cause injury to 

the plaintiff in relation to any property in dispute in the suit, the court may 

by order grant a temporary injunction to restrain such act or make such 

other order for the purpose of staying and preventing or dispossession of the 

plaintiff or otherwise causing injury to the plaintiff in relation to any property 

in dispute in the suit as the court thinks fit until the disposal of the suit or 

until further orders. 

5. It is settled law that the grant of injunction is a discretionary relief. The 

exercise thereof is subject to the court satisfying that (1) there is a serious 

disputed question to be tried in the suit and that an act, on the facts before 

the court, there is probability of his being entitled to the relief asked for by 

the plaintiff/defendant; (2) the court's interference is necessary to protect 

the party from the species of injury. In other words, irreparable injury or 

damage would ensue before the legal right would be established at trial; and 

(3) that the comparative hardship or mischief or inconvenience which is 

likely to occur from withholding the injunction will be greater than that 

would be likely to arise from granting it. 

6. In the light above discussed the principles in the forthcoming discussions 

this court shall try to ascertain whether any of such grounds exist upon 

which the prayer of the petitioner may be allowed.  
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7. To grant the order of temporary injunction is purely a discretionary power of 

the court .This discretion is to be exercised according to the established 

judicial principles and judicially. The following principles are laid down for 

consideration by the court while granting temporary injunction: 

 Prima facie case 

 Balance of convenience 

 Irreparable injury. 

PRIMA FACIE CASE 

8. Points for determination no-1 relates to the fact that whether petitioner 

has any prima facie case in his favour? 

9. The Hon‟ble Supreme Court in Marin Burn Ltd. v. R.N. Banerjee, 1958-I 

L.L.J. 247 held that  

„A prima facie case does not mean a case proved to the hilt but 

a case which can be said to be established if the evidence 

which is led in support of the same were believed. While 

determining whether a prima facie case had been made out, 

the relevant consideration is whether on the evidence led it was 

possible to arrive at the conclusion in question and as to 

whether that was the only conclusion which could be arrived at 

on that evidence. 

10. In Gujarat Electricity Board, Gandhinagar v. Maheshkumar and Co. 

Ahmedabad 1995(5) SCC 545 wherein it was held that--- 

“Prima facie case” means that the Court should be satisfied 

that there is a serious question to be tried at the hearing, and 

there is a probability of Plaintiff obtaining the relief at the 

conclusion of the trial on the basis of the material placed 

before the Court. “Prima facie case” is a substantial question 

raised bona fide which needs investigation and a decision on 

merits. The Court, at the initial stage, cannot insist upon a full 

proof case warranting an eventual decree. If a fair question is 

raised for determination, it should be taken that a prima 

facie case is established. The real thing to be seen is that the 

Plaintiff‟s claim is not frivolous or vexatious.‟ 
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11. From the understanding of above said settled case laws this court finds that 

“prima facie” means at the first sight or on the first appearance or on the 

face of it, or so far as it can be judged from the first disclosure.  

12. In the forthcoming discussions this court shall try to ascertain as to whether 

the dispute in hand has prima-facie case. The petitioner side prayed to pass 

an order of temporary injunction restraining the O.P from further 

construction of the road called National Highway 37-A contending that due 

to vibrations created by huge roller machines and JCB machines, huge 

damages and breakages caused to the house of the petitioner that situated 

by the road of Bhomoraguri. To support the prima-facie case in his favour 

the petitioner failed to adduce any sort of evidence before this court. The 

petitioner further failed to submit any documents with this Misc. (J) case, 

upon which this court may presume that due to the construction works 

going on at Bhomoraguri over the NH 37 A, the residential house belongs to 

the petitioner badly affected or damages caused to the house of the 

petitioner.  

13. A pertinent question that disclosed from the pleadings on record as to 

“whether any damages caused in the house of the petitioner due to 

construction work conducted by OP No.1 at NH 37 A of Bhomoraguri?” This 

pertinent question definitely will be adjudicated in the original Money Suit 

No.4/2019 where the petitioner has claimed damages amounting to 

Rs.18,51,000/- from the OP. Prior adjudicating the real points of controversy 

between the parties in this instant Misc. (J) case, this court needs to 

ascertain as to whether there is prima-facie case established in favour of the 

petitioner. To adjudicate the fact of prima-facie case the court needs to go 

through certain authentic documents upon which the court can presume that 

a prima-facie case established in favour of the petitioner.     

14. At this stage, without entering to the merit of the dispute on record, on 

going through the pleadings on record it disclosed before this court that 

petitioner pleaded in his petition filed under Order 39 Rule 1 and 2 of CPC 

stating that his residential house situated at Bhomoraguri village near NH 

37-A got damaged due to vibrations created by the huge roller machines and 

JCB machines used by the OP in construction of the NB 37-A. Although the 

petitioner has claimed such fact but he had not submitted any authentic 

document upon which this court may presume that the house of the 
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petitioner got damaged due to construction works conducted by OP of this 

case. Certainly, the connectivity of two facts like construction works by using 

huge roller machines and damages to the house of the petitioner has to be 

adjudicated on having a full-fledged trial. At this stage, before having any 

full-fledged trial this court certainly will not be in a position to decide that 

the house of the petitioner has actually got affected with the construction 

works of the OP and that needs to be decided by appreciation of oral as well 

as documentary forms of evidences. Undeniably, the petitioner has 

submitted certain documents with the plaint of Money Suit No.4/2019 and 

on bare perusal of the documents, it disclosed before this court that the 

petitioner has a residential house at village called Bhomoraguri and one 

survey report found enclosed with the plaint and it disclosed that house of 

the petitioner valued Rs.18,50,000/-. Thereafter, the petitioner has 

submitted application for compensation to the D.C. and OP No.1. The report 

of damages prepared by one Jitendra Kr. Saikia, a registered Civil Engineer, 

but nowhere in the report it is mentioned that damage actually been caused 

due to construction work of NH 37 A running by OP Singla Construction.  

15. Therefore, in the light of all the aforesaid discussions, this court is 

constrained to opine that the dictum of prima-facie case not favours the case 

of the petitioner.  Accordingly, points for determination no-1 answered in 

negative and against the petitioner. 

Balance of convenience or inconvenience: 

16.  Points for determination No-2 relates whether balance of 

convenience favours the case of petitioner? In the foregoing 

discussion, we have already adjudicated that the petitioner failed to disclose 

a prima-facie case and as such consequently the question of having balance 

of convenience or irreparable injury does not arise. Admittedly, the O.P is 

running a construction work at NH-37 and petitioner is praying that his 

house got damaged due to machines used for the said construction of the 

road. Certainly, a construction of road falls within the purview of public utility 

and services for betterment of the society. Whether said construction work 

caused damaged to the house of petitioner that is not clear before this court 

and for the sake of one individual the greater interest of public cannot be 

affected. Undeniably, if the house of petitioner got damaged with the 

construction of road, then the petitioner will be entitled to compensation but 
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prior to that construction work of the road cannot be stopped by granting an 

order of injunction.  

17.  Therefore in the light of all the above said discussions this court is 

constrained to opine that petitioner failed establish the balance of 

convenience in his favour. Accordingly, points for determination no-2 

answered in negative and against the petitioner.  

Irreparable injury: 

18. Points for determination no-3:- Whether petitioner is going to 

suffer irreparable injury in the event the court not granted 

temporary injunction against the O.P’s? In the case of Orissa State 

Commercial Transport Corporation Ltd. v. Satyanarayan Singh 

(1974) 40 Cut LT 336 it was observed that „Irreparable injury’ means 

such injury which cannot be adequately remedied by damages. The remedy 

by damages would be inadequate if the compensation ultimately payable to 

the plaintiff in case of success in the suit would not place him in the position 

in which he was before injunction was refused. 

19. Considering the nature of dispute pending between the parties this court 

already observed that petitioner has no prima facie case and balance of 

convenience in his favour. Hence, question of irreparable injury does not 

arise. More also, the petitioner himself prayed compensation in the original 

suit.  

20. Hence, prior conclusion of real points of controversy between the parties, at 

this stage this court finds that petitioner is not going to be suffered 

irreparable injuries in the event of non-granting the relief of temporary 

injunction. Hence, this issue no-3 answered in negative and against the 

petitioner.  

21. In the light of discussions and decisions above this court finds that petitioner 

failed to prove three golden principles of granting the injunction in his 

favour. Hence, the petitioner is not entitled to get an order of temporary 

injunction against the O.P.  

22. In the result the prayer of petitioner is dismissed without cost. Both the 

sides shall bear their respective cost. Accordingly the instant Misc. (J) is 

disposed of on contest.  

                                               Civil Judge 
                                          Sonitpur, Tezpur 


